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Introduction

1 Where we are coming from

1.1 Interactions with other projects – why the disctinction is important

1.2 Current distinctions, projects and their history

1.2.1 The FASB‘s project

1.2.2 IAS 32, IAS 32 (rev. 2008), IFRIC 2 –

some problems and inconsistencies

1.2.3 Excursus: The „German Distinction“

1.2.3 The IASB/FASB joint project

1.3 Distinguishing equity from liabilities - some general problems

2 The FASB‘s proposed approaches (separate file)

3 The Loss Absorption Approach (separate file)

4 General Issues (separate file)
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Interactions with other projects – why the disctinction is
important

• Balance sheet split is generally used for the p&l split as well:

- Servicing costs of liabilities are a component of net income (determining income)

- Servicing costs of equity or equity instruments are income distribution

• Equity, as a residual according to the Framework, is not re-measured. Rather it is a
mixture of

- historical cost (capital paid-in)

- other accounting standards (revaluation reserve, cash flow hedge accounting reserve, currency
translation adjustment)

- past income distribution policy (retained earnings)

• Equity instruments are generally not remeasured either

• Liabilities are generally re-measured (generally included in net income)

• Implications for other areas of accounting: Holder‘s accounting for financial instruments,
consolidation/reporting entity, eps, …
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Interactions with other projects – why the disctinction is
(not) important II

• „Equity“ is more a mixture of belief, tradition, convention – and something else for
everybody: Equity is what different people think equity should be

• Balance Sheet comprises simply claims with different criteria, each of those claims with a
unique combination of different criteria: capital structure is multi-dimensional

• Link between p&L-split and balance sheet split is merely an accounting convention
Alternative: Waterfall

EBIT - Tax - Financing/Servicing Costs:

Capital that must be serviced

Capital that may be serviced (conditions apply, such as net income +)

• Measurement Concepts (no re-measurement/re-measurement) is merely an accounting
convention. There is no principle never to re-measure equity

List & rank the claims: the no-split approach
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The FASB‘s project

• 1980+FASB starts project

• 1990: FASB Discussion Memorandum Distinguishing between Liability and Equity Instruments and
accounting for Instruments with Characteristics of Both

• 2000: Exposure Draft, Proposed Amendment to FASB Concepts Statement No. 6 to Revise the
Definition of Liabilities

• 2003: SFAS 150: Accounting for Certain Financial Instruments with Characteristics of both Liabilities
and Equity
5 different FSP on SFAS 150 (FSP 150-3 defers the effective date for certain provisions of
SFAS 150 relating to certain mandatorily redeemable financial instruments)

• 2006: FASB/IASB MoU: One of the goals for 2008 is ‘to have issued one or more due process
documents relating to a proposed standard’ on the distinctions between liabilities and equity.
FASB takes the lead in a modified joint project

• 2007: FASB Preliminary Views Financial Instruments with Characteristics of Equity
Proposed FSP APB 14-a, Accounting for Convertible Debt Instruments That May Be Settled in
Cash upon Conversion (Including Partial Cash Settlement)

• 2008: IASB Discussion Paper (= FASB PV + IASB wrap-around incl. reference to PAAinE paper)
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The FASB‘s project II

NB: IASB has not yet deliberated any of the approaches

FASB and IASB have two completely different starting points:

IAS 32
• (fairly) principle-based
• (fairly) consistent with Framework
• Principle works generally well for listed

companies
• Apparent problems when applied to non-

listed companies
• Principle works not well in relation to

economic compulsion
• Standard is intended to be used

internationally
(i.e. various jurisdictions, different
legal forms etc.)

US-GAAP
• 60 pieces of literature
• still some gaps
• SEC demands comprehensive

standards presto
• Generally only intended for

listed companies within US-
context
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IAS 32, IAS 32 (rev. 2008), IFRIC 2
– some problems and inconsistencies

Problem 1: residual interest-type instruments that embody an (conditional) obligation

• listed stock corporation: instruments are traded, principle works

• unlisted stock corporation: in some jurisdictions, shares are puttable in lieu of a trading
mechanism (e.g. Netherlands)

• unlisted companies in other legal forms, such as

- commercial (general) partnerships,

- limited partnerships

- cooperative entities

- silent partnerships

in most jurisdictions, shares are puttable to the entity in lieu of trading mechanism

Accounting anomalies: Lack of understandability and relevance
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IAS 32, IAS 32 (rev. 2008), IFRIC 2
– some problems and inconsistencies

Problem 2: A robust criterion?

• current distinction between equity and debt in IAS 32 is based on the existence or non-
existence of an individual instrument holder’s claim against the entity

• One dominating shareholder – is it the entity acting through the general assembly or the
shareholder acting individually?
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IAS 32, IAS 32 (rev. 2008), IFRIC 2
– some problems and inconsistencies

Problem 3: Interaction of the terms and conditions of an instrument and the existence of
an obligation („economic compulsion“)

• IAS 32.20: “a financial instrument that does not explicitly establish a contractual
obligation to deliver cash or another financial asset may establish an obligation indirectly
through its terms and conditions”

• IASB reads „obligation“ (see above) as only comprising contractual obligations

• EU roundtable, French CNC, etc. read the standard differently

Standard is

(a) not clear

(b) even if it were clear in the way that the IASB reads it:
successful structuring, form over substance
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IAS 32, IAS 32 (rev. 2008), IFRIC 2
– some problems and inconsistencies

Problem 4: Inconsistency with the Framework

• Framework says: Recognise liability if outflow of resources is probable

• IAS 32 says: Recognise financial liability if it embodies an (conditional) obligation, which,
if exercised or triggered, obligates the entity

• Thus, under IAS 32, probability of outflow is irrelevant

IAS 32 requires recognition of financial liability in situations in
which Framework precludes recognition of a liability!
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IAS 32, IAS 32 (rev. 2008), IFRIC 2
– some problems and inconsistencies

Problem 5: Are obligations to issue own shares liabilities?

• IAS 32 contains two rules:

- Rule 1: Obligations to issue own shares are generally financial liabilities

- Rule 2: If obligation is “fixed-for-fixed”, instrument is an equity instrument

These rules are not explained in IAS 32

These rules are not consistent with the Framework

Depending on the view chosen (entity vs. proprietary view),
obligations to issue own shares are all liabilities or „something else“
- fixed-for-fixed etc. irrelevant!
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Excursus – the German distinction

from: Barckow, A.: Some remarks on distinguishing liabilities
from equity – and a personal note, p. 316, in: Bruns et al.
(Ed.): Globale Finanzberichterstattung / Global Financial
Reporting, FS Knorr, p. 307-322, Stuttgart 2008
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Definition of equity according to German GAAP – Comparison

Credits

Liabilities

Residual = Equity

• Non-financial Liabilities
• Financial Liabilities

• Outflow of economic
benefits

• current
obligation

(Recognise, if outflow of
benefits is probable &
can be measured
reliably)

Definition IFRS:

not if financial liability
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Credits

Liabilities

• provisions
• liabilities

• Obligation to a third party
• Economic burden

(= outflow of benefits!)

• Outflow probable1

• Measurable2

1) See e.g. Hoyos/Ring, § 247 HGB, Items 201 ff. in
Ellrott (eds.) : Beck'scher Bilanz-Kommentar, 6. ed.
München 2006;

2) See. ADS, § 246, Items 102 ff., Thiele, § 246, Items
101 ff., in: Baetge/Kirsch/Thiele (eds.): Bilanzrecht,
loose-leaf ed. Bonn/Berlin 2002 ff.

*) in case of IFRS:
recognisable liability
(i.e. rules that
determine whether
recognition is required)

*)

Residual = Equity

Definition of equity according to German GAAP – Comparison
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In both „worlds“ equity = residual

Definitions of liability (German GAAP) and financial liability (IFRS)
are almost identical!

Definition of equity according to German GAAP– Comparison
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Definition of equity according to IDW HFA 1/1994

Equity no residual, but capital with certain „characteristics“:

• the instrument must be subordinated to all other claims not being classified as
equity.

• the instrument must share in the losses up to the full amount paid in, and servicing
on such instruments must be in accordance with the performance of the entity.

• The instrument must be outstanding for a longer term and cannot be claimed back
during that period.
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Positive definitions of equity in general

… are inconsistent with the Framework (positive definition of a liability, equity = residual)
– you cannot define both!

… lead to some severe conceptual questions within a group context:

• how is subordination defined only with a view to single entities applied within a
group context?

• Hypothetical liquidation of the group interacts with structure of the group
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Positive definitions of equity (the German way)

• allows for structuring
e.g. instrument foreseeing high, fixed coupon that is payable only when net income is (+)

• in order to assess whether instrument must be serviced („ must be in accordance with the
performance of the entity“), one needs to know which instruments are liabilities, because
re-measurement and servicing on liabilities are included in performance! Circularity
problem!

• „outstanding for a longer term“ ? How long? Instrument will be reclassified if remaining
maturity falls below trigger period, although terms and conditions of instrument remain
unchanged!
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Basic Ownership-Ansatz des FASB
(deutschsprachige Version)
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Basic Ownership-Ansatz des FASB - Übersicht

1 Definitionen

1.1 (Nicht-rückzahlbare) Basic Ownership Instruments

1.2 Rückzahlbare Basic Ownership Instruments

1.2.1 Generelle Regelung

1.2.2 Ausnahme

2 Bewertung

3 Andere Themen: Split Accounting, Linkage, Substance
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(Nicht-rückzahlbare) Basic Ownership Instruments

Eigenkapital = Basic Ownership Instruments (par. 18) =

a) Claim to a share of the assets of the entity that would have no priority (to be
determined legally) over any other claims if the issuer were to liquidate on the date the
classification decision is being made; and

b) the holder is entitled to a percentage of the assets of the entity that remain after
all higher priority claims have been satisfied. The holder‘s share depends on its
share of the total claims with the lowest priority and has no upper or lower limit except
for the amount of assets available.
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(Nicht-rückzahlbare) Basic Ownership Instruments
Beispiel

Deutsche Stammaktie

Bedingung a)
Ansprüche der Aktionäre sind im Liquidationsfall nachrangig
(§§ 271 I AktG i.V.m. 199 InsO)

Bedingung b)
Aktionäre enthalten den Liquidationsüberschuss nach Befriedigung aller anderen Gläubiger
Anspruch ist unbegrenzt und wird lediglich durch die Höhe des Liquidationsüberschusses
bestimmt
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Rückzahlbare Basic Ownership Instruments – Generelle
Regelung (par. 20)
beachte: rückzahlbar = zu bestimmtem Teitpunkt rückzahlbar oder durch Inhaber kündbar

Bedingungen in par. 18 gelten als erfüllt, wenn:

a) The redemption amount is the same as the share of the issuer‘s net assets to which
the holder would be entitled if it were to liquidate on the classification date; and

b) the terms of the instrument prohibit redemption if redemption would impair the claims of
any instruments with higher priority than other Basic Ownership Instruments.

“share of the issuer‘s net assets to which the holder would be entitled if it were to liquidate
on the classification date” as used in condition (a) is approximated by the fair value of the
instrument (under the “general rule”)
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Redeemable Basic Ownership Instruments – Ausnahme
(par. 21)

Redemption Amount = Book Value

Ausnahme ist anwendbar, wenn

a) The redemption formula is designed to approximate fair value of the instrument or
the share of assets to which the holder would be entitled; and

b) there is no active market for the instrument or the instrument can be exchanged only
with the reporting entity.
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Rückzahlbare Basic Ownership Instruments
Beispiel 1

Deutsche Personengesellschaft oder GmbH mit gesellschaftsvertraglichem ordentlichen
Kündigungsrecht

1) Ist der Anteil frei handelbar oder kann er nur durch
Kündigung an die Gesellschaft zurückgegeben werden?

2) Besteht ein aktiver Markt für den Anteil?

3) Approximiert die Abfindungsbemessungsgrundlage
den Fair Value des Instruments oder
den „Anspruch, den der Inhaber hätte“?

nein / nur Kündigung

wohl nein, aber bei
Bedingung (1) = (+)
irrelevant

Ausnahme darf angewendet werden!

Unklar!



- 8 -

Deutsches Rechnungslegungs Standards
Accounting Standards

Committee e.V.
Committee of Germany

®

© DRSC / Öffentliche Diskussion / 30.4.2008Dr. Martin Schmidt

“The redemption amount is the same as the share of the issuer‘s net assets to which the
holder would be entitled if it were to liquidate on the classification date”

Wie wird dieser Betrag konzeptionell bestimmt?
Was ist der Anteil bei einer hypothetischen Liquidation bei Unternehmensfortführung?

Rückzahlbare Basic Ownership Instruments
Unklarheit 1
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Annahme: Die Eigentümer liquidieren die Gesellschaft durch Veräußerung

der Betrag beinhaltet nicht-bilanzierte immaterielle Vermögenswerte und
selbstgeschaffenen Goodwill

proportionaler Anteil am Unternehmenswert

Annahme: Die Eigentümer liquidieren die Gesellscahft durch Liquidation der Vermögens-
werte der Gesellschaft und Begleichung der Schulden

der Betrag beinhaltet nicht den selbsterstellten Goodwill und ggf. nicht alle nicht -
bilanzierten immateriellen Vermögenswerte

eine Art Liquidationsüberschuss

Beachte: Gleiche Frage wie im Original-ED IAS 32amend „puttable instruments“ !

Rückzahlbare Basic Ownership Instruments
Unklarheit 1 - Fortsetzung
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Rückzahlbare Basic Ownership Instruments
Beispiel 1

Deutsche Personengesellschaft

1) Ist der Anteil frei handelbar oder kann er nur durch
Kündigung an die Gesellschaft zurückgegeben werden?

2) Besteht ein aktiver Markt für den Anteil?

3) Approximiert die Abfindungsbemessungsgrundlage
den Fair Value des Instruments oder
den „Anspruch, den der Inhaber hätte“?

nein / nur Kündigung

wohl nein, aber bei
Bedingung (1) = (+)
irrelevant

Ausnahme darf angewendet werden!

Unklar!
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Rückzahlbare Basic Ownership Instruments
Beispiel 1 - Fortsetzung

Deutsche Personengesellschaft

…Ausnahme darf angewendet werden

Abfindung „zum Buchwert“ ist möglich!
Unklar!
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• Der Buchwert wovon?
Wohl der Buchwert der Nettovermögenswerte ….

• Buchwert bewertet gemäß welchen GAAP?
US-GAAP / IFRS ?

Beachte: Gleiche Frage in Bezug auf IAS 32amend (rev. 2008)

Rückzahlbare Basic Ownership Instruments
Unklarheit 2
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Rückzahlbare Basic Ownership Instruments
Beispiel 1 - Fortsetzung

Deutsche Personengesellschaft

…Ausnahme darf angewendet werden Abfindung „zum Buchwert“ ist möglich!

Abfindung nach § 738 BGB: Eigenkapital (Regel)

Abfindung nach Buchwert gem. IFRS-Abschluss (EA? KA?): Eigenkapital (Ausnahme)

Abfindung nach HGB-Abschluss (EA? KA?): Schuld?

Abfindung nach Formel, die Fair Value approximiert: Eigenkapital?

Abfindung nach anderer Formel: Schuld?
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Rückzahlbare Basic Ownership Instruments
Beispiel 2

Deutsche Genossenschaft

1) Ist der Anteil frei handelbar oder kann er nur durch
Kündigung an die Gesellschaft zurückgegeben werden?

2) Besteht ein aktiver Markt für den Anteil?

3) Approximiert die Abfindungsbemessungsgrundlage
den Fair Value des Instruments oder
den „Anspruch, den der Inhaber hätte“?

nein / nur Kündigung

nein

Wohl nein, denn Anspruch in Liquidation ≠ Abfindungsbetrag ≠ Fair Value (i.d.R.)

Unklar!
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Rückzahlbare Basic Ownership Instruments
Beispiel 2 - Fortsetzung

Resultat:

Geschäftsguthaben = Schuld

Rücklagen = im Anwendungsbereich des Standards? (= Financial Instrument? )

Wenn Financial Instrument (+) wohl Eigenkapital, da Basic Ownership Instrument
(dt. Geno!)

Wenn Financial Instrument (-) wohl Eigenkapital, da mangels Verpflichtung keine
Schuld i.S.d. Framework
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Bewertung (par. 30 ff.)

Initial Measurement:
Transaction price (no transaction costs included), unless other literature (US-GAAP)
require other measurement (e.g. share-based payments)

Subsequent Measurement:
Redeemable Basic Ownership Instruments
to be remeasured at current redemption amount (apply formula if needed)
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Bewertung - Beispiele

Ausgabe neuer Stammaktien:

• derzeit: Ergebnisneutrale Verbuchung der Emissionskosten durch Abzug im
Eigenkapital

• Vorschlag: Aufwand

Folgebewertung eines Anteils an Personengesellschaft:

• derzeit:
• Wenn Klassifizierung als Schuld: (Abgezinster) Abfindungsbetrag
• Wenn Klassifizierung als Eigenkapital: Analog HGB

(aber Angabe Abfindungsbetrag im Anhang!)
• Vorschlag: Abfindungsbetrag so, als ob am Berichtstag abzufinden wäre
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Split Accounting

Split Accounting,
wenn das Instrument aus einer Schuld und einem Basic Ownership Instrument
besteht

bspw.: Basic Ownership Instrument mit „net-cash-settled written put feature”.
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Linkage (par. 41 ff.)

Two or more freestanding instruments would be linked - that is, classified and
measured as if they were a single instrument - if both of the following conditions
apply:

a) they are part of the same arrangement; and
b) reporting the instruments individually would result in reporting

amounts of net income or equity that are different from the amounts
that would result from accounting for a comparable single instrument,
that is, a single instrument with the same or similar outcome(s).

a) The instruments are contractually linked (e.g. two instruments are
contractually linked if exercise of one depends on exercise of the other or
causes the expiration of the other) OR

b) the instruments were entered into at or near the same time with the same
or related counterparty and together achieve an overall economic outcome
that could have been achieved as simply or more simply with a single
instrument.
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Linkage - Beispiel

Aktiengesellschaft emittiert 100 neue Stammaktien an Vorstand Frau A zum aktuellen
Marktpreis (100 €)

Aktiengesellschaft emittiert einen Tag später 100 Verkaufsoptionen amerikanischen Typs an
Ehegatten von Vorstand Frau A, Herrn B. Je eine Verkaufsoption gibt B das Recht, je eine
Stammaktie zum Preis von 1 Mio € an die Gesellschaft zu veräußern

Frau A ist related party i.S.v. IAS 24.9 (d), Herr B ist related party i.S.v. IAS 24.9 (e)

Transaktion nahezu zur gleichen Zeit

Getrennte Bilanzierung führt zu anderer Darstellung

Linkage greift: 100 Stammaktien sind kein Eigenkapital, da wirtschaftlich betrachtet
jederzeit zu 1 Mio kündbar!
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Substance (par. 44 ff.)

„Classification, linkage, and separation of instruments depend on the substance of each
instrument or linked group, which may not always be represented by stated terms.“

examine the terms and probable outcome(s) of each instrument or linked group
to determine whether the instrument‘s (or linked group‘s) stated terms reflect
its substance

a) A stated term would not affect classification if the term has only a remote
chance of affecting the instrument‘s outcome in more than a minimal
way—the amount, timing, or nature of the instrument‘s settlement or the
holder‘s rights in liquidation.

b) Factors that have more than a remote chance of affecting the instrument‘s
outcome in more than a minimal way would be considered in classification
even if they are not part of the stated terms of the instrument.
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Klassifizierung von anderne Instrumenten

• Alle anderen Instrumente (d.h. Instrument ≠ Basic Ownership Instrument)
= Schulden/Vermögenswerte

• Alle Derivate (inkl. Obligationen eigene Basic Ownership Instruments zu liefern)
= Schulden/Vermögenswerte (!)

• Das FASB wird die Anwendung auf „share-based payments“ im späteren Verlauf des
Projektes diskutieren
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Umklassifizierungen (par. 39 ff.)

• An entity would reassess the classification of every instrument at each reporting date and
reclassify if necessary.

• An entity would not report a gain or loss upon reclassifying an instrument even if the
reclassification requires a change in the way the instrument is measured. Instead, an entity
would report any difference in value upon reclassification in equity. Upon reclassification,
the entity would measure the instrument according to the requirements for the new
classification as of the date of the event that caused the reclassification. There would be no
limit on the number of times an instrument may be reclassified.
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Umklassifizierungen - Beispiel

Unternehmen A emittiert am 1.1.2008 100 Stück Stammaktien zusammen mit 100 Stück
Verkaufsoptionen. Letztere verfallen am 31.12.2009 und erlauben bis dahin jederzeit die
Andienung von je 1 Stammaktie zu einem festen Preis X.

1) Bis zum 31.12.2009 sind die 100 Stück Stammaktien nach den Linkage-Regeln
zusammen mit den Optionen zu betrachten.

2) Resultat: Schuld, da zu festem Betrag andienbar

3) Ab 1.1.2010 jedoch Umklassifizierung in Eigenkapital.
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Ownership Settlement-Ansatz des FASB
(deutschsprachige Version)
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Ownership Settlement-Ansatz des FASB - Übersicht

1 Definitionen & Bewertung

1.1 Perpetual Instruments

1.2 Indirect Ownership Instruments

2 Split Accounting, Linkage, Substance
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Eigenkapital =

(1) Basic Ownership Instruments
(= wie beim Basic Ownership-Ansatz)

(2) Other perpetual instruments

(3) Indirect ownership instruments
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Other perpetual instruments (par. A3)

• do not require settlement as long as entity is a going concern

• entitle holder to fixed or variable portion of the issuer‘s net assets in liquidation or
through dividends and other distributions

• Measurement: TBD
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Other perpetual instruments - Beispiel

• do not require settlement as long as entity is a going concern

• entitle holder to fixed or variable portion of the issuer‘s net assets in liquidation or
through dividends and other distributions

Unklar!

z.B. Genussrecht mit ewiger Laufzeit, Inhaber erhält laufende Bedienung in Höhe
der auf Stammaktie gezahlten Dividende
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Indirect ownership instruments – Bedingungen (par. A4 f.)

3 Bedingungen müssen erfüllt sein:

a) not perpetual

b) terms link its value to the price of a basic ownership instrument and cause its fair value to

change in the same direction as the fair value of that basic ownership instrument

c) does not include a contingent exercise provision based on either of the following factors:

(1) A market price for anything other than the reporting entity‘s basic ownership

instruments; or

(2) A price index other than an index calculated or measured solely by reference to the

reporting entity‘s own operations (for example, revenue of the reporting entity).
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Indirect ownership instruments – Beispiel

• Kaufoption auf Stammaktien einer Aktiengesellschaft
• Aktueller Marktpreis Stammaktie: 100 €
• Ausübungspreis Option: 10 € Unklar!

relevant?

Par. A8 erwähnt „in-the-money“-Call auf eigene
Basic Ownership Instruments als Beispiel für einen
„return profile similar („varies in the direction
of…“) to Basic Ownership Instruments“

Was aber sind die Implikationen, für Optionen am
oder im Geld?

Indirect Ownership
Instrument !
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Indirect ownership instruments – Klassifizierung (par. A6 ff.)

are classified as equity, if settlement is

a) by issuing or delivering the basic ownership instrument from which its return is derived;
or

b) by delivering another indirect ownership instrument that is part of a chain of indirect
ownership instruments, all of which have returns derived from the same basic ownership
instrument and the last of which will be settled by delivering that same basic ownership
instrument.

Call mit physischer Erfüllung(+), selbst wenn net-share settled

Call mit Erfüllung in Geld (Pflicht oder Wahlrecht) (-)

Put (-) Settlement irrelevant
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Indirect ownership instruments – Beispiel Fortführung

• Kaufoption auf Stammaktien einer Aktiengesellschaft
• Aktueller Marktpreis Stammaktie: 100 €
• Ausübungspreis Option: 10 €
• Bei Ausübung Lieferung der Aktie gegen Geld vs. Zahlung Differenz

Klassifizierung als Eigenkapital Klassifizierung als Schuld
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Indirect ownership instruments – Bewertung (par. A34)

Keine Folgebewertung von indirect ownership instruments

Basic Ownership Instruments (non-redeemable / redeemable):
wie im Basic Ownership-Ansatz
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Indirect ownership instruments – Split Accounting
(par. A11 ff.)

Wenn Instrument 1+ Equity-Outcome(s) und 1+ Non-Equity-Outcome(s) … hat

Aufspalten in genau 1 Equity-Component und 1 Non-Equity-Component

Erstbewertung (par. A30 ff.):

(1) Transaktionskosten = E {Ergebnis}

(2) Bewertung non-equity component @ fair value

(3) Equity component = Transaktionspreis – (2)



- 12 -

Deutsches Rechnungslegungs Standards
Accounting Standards

Committee e.V.
Committee of Germany

®

© DRSC / Öffentliche Diskussion / 30.4.2008Dr. Martin Schmidt

Indirect ownership instruments – Substance and Linkage
(par. A39 ff.)

Da die Form der Erfüllung die Klassifizierung von Indirect Ownership Instruments
beeinflusst…

… unstated cash-settlement alternatives must be identified and included in an
instrument‘s substantive terms for classification purposes if not deemed remote
(e.g. par. A40)
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Indirect ownership instruments – Substance and Linkage
- Beispiel

• Pursche AG emittiert Kaufoptionen auf eigene Stammaktien

• Laufzeit 2 Wochen

• Bei Ausübung Lieferung Stammaktie gegen Zahlung Ausübungspreis

Stammaktien sämtlich in Familienbesitz (= Eindecken am Markt nicht möglich)

HV zwecks Autorisierung einer bedingten Kapitalerhöhung nicht mehr rechtzeitig möglich

Pursche AG kann nicht liefern

Folge: Schadenersatz wegen Nichterfüllung (d.h. min. Zahlung der Differenz bei Ausübung)

„Unstated cash setttlement alternative“ mit gewisser Wahrscheinlichkeit > bei Klassifizierung
berücksichtigen > Option ist als Schuldinstrument zu klassifizieren


